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Andre Myburg, a South African copyright “
lawyer based in Switzerland, speaks outabo

the draft intellectual pmpertyybgislation

A proposed new law, called the K
Intellectual Property Laws Amendment
Bill, is expected to be introduced to
Parliament in 2010. This new law, if
passed, will change the ownership rights
to music with a South African indigenous
traditional background created or
performed by artists in South Africa.

The new law will provide for a new kind
of copyright work, called a traditional
work. A traditional work could be a song |f the work is original, the copyright

- the original tradition on which a claim for T
or a melody, or a story, poem, painting - ysually «rst belongs to the composer.  recognition would be based.

or sculpture, which any indigenous The composer can make his own income o
community in South Africa recognises  from the song by performing it himself, Once a musical work is classieed as a W
as having its indigenous origin and or he can get a royalty from record salestraditional work and its copyright belongs
traditional character in that community. to the national trust fund, it may only

For example, this would be the case Under the proposed be performed freely by members of the Vi
if such a song has been sung by that  new law, If an indigenous indigenous community so long as it is not o)
community as part of its tradition. Community Iiving in South for commercial benest. b
The copyright in a traditional work Africa recognises the song  But if the performer is a member of 5\:
will be held by a national trust fund or melody as its own, then  the indigenous community and he or
administered by the Government,no it will be classi®ed as a she performs the work in public for Ir
matter who its author is. traditional work, and the commercial benest, he has to pay a tr
Many South African music composers  COpYright in that traditional royalty to the national trust fund. fe(
+nd the inspiration for their works in the \Wwork will be owned by the If the performer is not a member of the .
country’s rich musical traditions. Until  national trust fund. indigenous community laying claim to h
now, when a song or melody is made the work, it is not entirely clear whether

in a certain tradition, and even draws  The draft legislation does not say how he or she can only perform or record T
on existing folk songs, the composer is one identises indigenous communities orthe work with the permission of that in
regarded as the author of the musical their representatives. In addition, there iscommunity, or whether the performer Si
work. no mechanism to prove the existence of will only be liable to pay a royalty. 0
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The national trust fund has to apply the
royalty income for the benest of the
community from which the traditional
work originated.

The amended law will, in SAMRO’s
view, create uncertainty about copyright
ownership in compositions of works

based on indigenous traditional culture. ltglternative proposals which do not af

could also result in performers of those
works losing part of their income.

In addition, it will expose composers to
the possibility of claims from indigenous
communities and people claiming to
represent them, which will be all the

more serious if a number of communities alternative to this ill-advised legislatio

have the same tradition.

The Bill is, unfortunately, full of
inconsistencies and it has further
signiecant consequences for copyright
owners and their collecting societies.

Nothembi: James Mathibeng

SAMRO and many other organisations
have engaged Government on the
proposed introduction of this Bill for
the past two years. Many parties wha
object to the Bill support protection
of traditional culture against unfair
exploitation. SAMRO has, together with
other rights organisations, made spec

the nature or ownership of copyright.

SAMRO
®ghts for
members'
Intellectual

property
rights

The Minister of Trade and Industry
published the draft Intellectual
Property Laws Amendment Bill and
policy framework in the Government
Gazette on 5 May 2008.

The closing date for public comment
has unfortunately passed, but
SAMRO - in addition to several
other parties that object to the
proposed law — has been engaging
with Government and will continue
to engage while the legislation is

still in draft form. SAMRO strongly
believes that the proposed legislation
will not be in the best interests of its
members (see related articles in this
section).

The IP Bill is expected to be
introduced in the National Assembly
sometime this year, where it will be
debated and voted on.

°C
ect As long as the legislation is still a Bill,

there is a chance it can be changed

of these submissions have brought about

any changes to the proposed Bill.

SAMRO will engage with Parliament,
if the Bill is introduced, to *nd an

>

To continue the conversation
on the Bill refer to
Www.samro.org.za or join us
on our facebook page <

committees for reworking or further
research. However, once it gets the
majority of votes from Members of
Parliament and is signed into law by
the President, the amendments will
come into effect.

Make sure you visitww.samro.org.
zato get the latest news on the IP
LBiII and how it will affect YOU.
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New legislation could put Gcina Mhlophe and Credo Mt
out of business, writes Nothando Migogo Hlatswayo

AS A PERSON LIVING IN poetry and myths.
MODERN-DAY SOUTH

AFRICA, DO THE NAMES
GOROGO, MARIMBA OR
MALANDELA RING A BELL?

Do you know the story of creation as
told by your forefathers? The story of
Ninavanhu-Ma?

I'm talking about the stories, fact and
ection, that form the fabric that binds

that were told to children around the

fallen by the wayside as we go about g
busy dalily lives.
You may have had a family member
well-versed in the traditional tales that | n4ve written down these fables. In Sou
were passed down from generation to Africa, the names Gcina Mhlophe and

generation, and eventually to you. Itis | credoVusamazulu Mutwa come to mi
more likely, however, that you vaguely

traditions and rituals together; the tales

ere. It is these tales and legends that hav

that our own government is intent

on passing legislation that, despite its
purported intent, has the effect of putting
the likes of Mutwa and Mhlophe out of
business.

The new Intellectual Property Laws
Amendment Bill, which the Department
of Trade and Industry aims to introduce
to Parliament in 2010, claims that one of
its objectives is to empower communities
to commercialise their indigenous
knowledge, referred to as traditional
works. This is both a welcome and
exciting prospect.

Strangely enough, however, this Bill

will have the effect of making it illegal
for Mutwa, Mhlophe or any of their
colleagues to share traditional stories in
published books without facing reams
of red tape. Firstly, the author would
now need to secure the permission of
the indigenous community that claims
ownership of that story. Further, the
copyright in the published edition of the
story will no longer belong to the author,
but to a government trust fund.

St le us <y nal he r decides to write
al oc (tell 1g 2 traaitionan Zulu children’s
e\ hict. Zu.o ~umn. Ly is entitled
tola claimtutt 2 story” The entire

v va "wiuw Na al 2@ e IV Wi

-~

Zulu oeo| le 1t e :aste n apt -

Tnesimp.2 easier.ac o2 kno.
because the Bill does not say how one
identises an indigenous community.
ItWerse still, it doesn’t even provide a way
of proving that a community’s claim is, in

So, even though the desired result

would be that the author pays a royalty

to the government trust fund which

will, it is envisaged, apply the royalty

for the bene-t of the community, the
inconsistencies in the Bill make it virtually

D

& f?npossible to achieve this.The mere fact
Uthat the Bill fails to desne an indigenous
community makes its desired effect

There are, fortunately, a few writers who unattainable.

N future, those authors who have
dundertaken the noble task of writing
down and sharing with us these

remember snippets of these stories (if atCredo Mutwa’s ‘indaba My Children’ and invaluable stories will be penalised for

all) from your childhood and that retellingMhlophe’s ‘Stories of Africa’, amongst
any one of these stories with clarity is,

best, a tricky undertaking. but most crippled cultural pillar: its oral

S tradition. African stories are so rich in
If you are anything like me, | fear, your | idiom and poetry that translating them

their efforts and eventually discouraged

atothers, seek to document Africa’s richestfrom publishing similar books in the

future. This will further widen the
gap between us and our history and,
ultimately, leave us all the poorer. Can we

children are in trouble. intact is almost impossible. At the same afford to let this Bill be passed into law?

I could probably give you a satisfactory time, the chance these stories have of

account of Shakespeare’s main works, bgt! .
do not ask me questions about how pre- with every generation.

colonial African peoples interacted. Don'tlf these stories are to survive, they mu
expect me to know about the stories, | be written down. It is therefore surprisi

For our children and their children’s sake,

rviving in oral form becomes slimmer | say no.

To continue the conversation on the IP
st Bill refer tovww.samro.org.zar join us
ngon our facebook page. —
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